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Allegheny carm.mi.cations Group, Inc. (Allegheny), by its attorneys, now

seeks cemni.ssion :review' of the o:t'der EZ camunications, Inc., M 93-361

(releasEd April 5, 1993) (1m.) to the extent that the HOO denied Allegheny's

petition to deny the nutually exclusive renewal application of EZ

cemmmications, Inc. (EZ).

A n¥:>ti.on for leave to file this application for :review' is beinl filed

silnultaneoosly with this plead.in:J. '!he question of law presented is whether

the HOO erred in refusinl to specify the five basic qualifications issues

against EZ that Allegheny requested in its petition to deny. Review' is

warranted pursuant to section 1.115(b) (2) (i), (ii), (iv) ani (v) of the

Ccmni.ssion's roles. Further backgrourrl is contained in Allegheny's IOOtion

for leave to file. Each requested issue will be discussed seriatim.

I. Imecency Issue

'!be HOO denied Allegheny's request for an in1eoency issue primarily on

procedural g:roums. Specifically, the staff faulted Allegheny for not

providing a tape, transcript or significant exoeJ:pt fran the programs, ani

it noted that it had not received any CXE1plaints alleginl i.mecent

prognllIIIIiIg other than Allegheny's petition. 1lllQ, f9 ."'"'" ,$rec'd~
.'-:-~ t': tl ~
~ ..; 't,.~, ~...." r;,
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Both of the 1m,,s proc8i1Jra1 arguments are utterly meritless.

Allegheny provided the ecmni.ssion with the arbitrator's opinion, which.

Provided an exact quote of the January 22, 1988 broadcast, am cx:mtained

detailed fin:lin;}s on the other broadcasts :remar~ on Ms. RamolIil' s sexual

behavior. It is absolutely incorrect that Allegheny left the cemnission to

speculate as to the nature am context of the broadcasts. '!he arbitrator's

opinion cienxxlstrates that it was broadcast CNer WBZZ(FM> that Ms. Ran:lolIil

was hav~ prani.scuous sex with various people on cruise ships, in cape Cod,

with members of a hockey team, am with the u.s. Marines. Moreover, EZ's

opposition to Allegheny's petition made no serious atterrpt to oontest the

accuracy of the arbitrator's fin:ii.rgs conoemirg what was broadcast CNer the

air. As the 1m. states (at '8), i.meoency is Iflarguage or material that, in

context, depicts or describes in terms patently offensive as measured by

oont:e.nporazy c:xmrami.ty st:aI'mrds for the broadcast medium, sexual or

excretory activities or organs. If Since the cited passages urxk:AJbtedly :refer

to sexual activity, the only rema~ question is whether the :references

were patently offensive. '!he arbitrator's opinion (at P. 13) speaks to that

point:

'!he conmct at the part of the disc jockeys was degradin:J,
humilia~, am a serious invasion of her personal rights am
dignity. I woold fim it unreasonable to require the grievant
to have remained on the jab after be~ subjected to sud1 vile
am lewd insults•••

'!he fact that no other i.meoency carplaint was filed against WBZZ is

absolutely irrelevant. '!he cemni.ssion may not refuse to consider specific

factual allegations in a petition to deny because those allegations have not

previously been presented in a CCll'plaint. '!he court of Appeals has held that

the Ccmni.ssion is required to oonsider obscenity allegations in a renewal

proceeding. Monroe camuni.cations COm. v. FCC, 900 F.2d 351, 357-358, 67

RR 2d 843, 847-848 (D.C. eir. 1990). No rational basis exists for t:reatirx;

in:lecency differently.



- 3 -

'!he HOO's substantive diSOJSSion of the evidence of i.meoency is

lilnited to the follCMi.rg:

As a final matter, even if W'e W'e:re to fi.ni that the 'jake'
itself was irneoent, W'e wal1.d be disir¥:lined to designate an
issue against EZ basEd on an isolated iooident ~c:h~y
was never :repeated. 'Ihi.s is especially so in light of the
evidence that upon leaminJ of the 'jake,' management took
ilrmedi.ate action by susperrlin:J the announcers responsible am
investigatirg the iooident.

HOO, 11'9. '!hat discussion bears no relationship to reality. '!he January 22,

1988 broadcast was the last in a series of similar broadcasts that had taken

place aver a two year period. '!he "jake" was anythi.nJ bIt an isolated

incident. As for the station's reaction to the iooident, the main reaction

to the conti.nui.rg abuse heaped upon Ms. Ran:iolph was to fire her. '!he 1m2

conveniently ignores that fact, am an issue nust be specified.

II. $@xnal Discrimination

ParagraIil 11 of the 1m proffers the \mUSUal notion that sexual

harassment that does not relate to the ":recrui.ti.rg, hiri.rg, or pZ:cm:>tirg" of

employees is not prohibited by the camdssion's EEX> role. No authority is

cited for that proposition because none exists. section 73.2080(b) (4) of the

camdssion's roles requires all licensees to:

[c]on:iuct a continu:in;J pz:ogram to exclude all Wllawtul fonns of
prejndice or djfiC!rimination based upon•••sex fran its personnel
policies am practices am workirp con;titions... (&rphasis
added) •

Moreover, the 1m2 refuses to recognize that Ms. Ran:iolIil was fired for, in

essence, failirg to go alonq with the harassment. 'lhus, the iooidents

clearly did relate to the employment practices of EZ. '!he BOO is just wrorg

on this point.

'!he other pw:ported rationale for not specifyirg an EEX> issue is that

the cemni.ssion is allegedly disinclined to specify issues when litigation is

settled. '!hat assertion is wrorg both on the facts am on the law. '!he HOO.

ignores the fact that the amitration proceeciinJ am subsequent~ in

federal district coort was never Part of any settlement. since the
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arbitrator's ~ cxntai.ns the detailed f~ ooncem.in:1 EZ's

misc:orduct, the ~'s rationale is i..tlaWlicable. M::>reover, the au:ea.u's

statement of the law is wrarg. '!be Policy Regardim Character Qnal ifications

in Broadcast Licensim, 102 FCC 2d 1179, 1205, 59 RR 2d 801, 819-820 (1986)

unambiguously states that an adjudication by a trier of fact will be

considered, even "durin] the penjency of an ~." Here, of oourse, the

trier of fact - the jury - :readled an adverse determinatioo against EZ in the

first state court proc:eedi.n:J. '!hat determinatioo became a final actioo when

EZ withdrew its court a:weaJ.. Footnote 63 of the Policy statement, which was

cited in the 1m, does not ~rt in the slightest the proposition it is

cited for in the 1:100..

III. Abuse of Prooess Issue

section 73.3589 of the camdssioo' s rules prOOibits payments in

exd1an;Je for (1) witlldrawirg a threat to file or (2) refrai.nin:J fran filin]

a petitioo to deny without specific camdssioo aR;>J:OVal. Allegheny

deloonstrated in its petition to deny that one p.1rpose of the settlement

between EZ arr:i Ms. Ran:iolPl was to have Ms. RamolPl refrain fran filin] such

plea.di.rq;. Allegheny also showed that EZ had abused the cemnissioo' s

processes by iniucin] arr:i payin] Ms. RarrlolPl not to testify, even if

su1:p:)enaed to do so by the camnissioo. 'lhe au:ea.u' s rationale for :refusin:J

to specify an abuse of process issue (HOO, t15) is either wrarg or wholly

unresponsive.

'lhe 1m claims that Ms. RandolPl never threatened to file a petitioo

or oojection arr:i that there is no evidenc:e that the settlement payment was

in exc.tlanJe for her agreein] not to file. .Is;!. '!he transcript of the

settlement conference plainly shows otherwise. First, Ms. RarrlolP1 's

intentions with respect to WBZZ were made clear when she filed a eatplaint

with the Ccmni.ssion. In describin] the settlement, the Judge said:

"this settlement encxmpasses the plaintiff withdrawin] their
letter of inquiry with the FCC."
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He went on to say:

"Further, the plaintiff agrees that she will not file a
cnrplaint with the FCX::. She will not assist anybody in filin]
a cx::uplaint with the FCX::. She will in 00 way directly or
inllrectly assist anybody in filin] a oarplaint."

'!he Judge explicitly stated that Ms. RamoI};i1 was paid for not filin] a

cnrplaint. Clearly, the~ is wron;J.

Moreover, the ~'s analysis fails to consider that Ms. RamoI};i1 filed

a canplaint with the camdssioo in which she asked, ''What action can I :now

take to have WBZZ' s License Renewal Awlication PIt 00 hold until this matter

is :resolved?" A copy of this carplaint is su1:lnitted as Attachment 1 to this

pleadinJ. In its Jtme 15, 1989 response (Attac:hment 2 to this pleadirg), the

camni.ssion assured Ms. Ramol};i1 that it would "carefully review the

operations of WBZZ-FM" when its renewal application was filed. In light of

this evidence, the 1m's fi.n:iin;1 (at'15) that Ms. RamoI};i1 never threatened

to file anyt:hin;J against WBZZ' s renewal applicatioo is just plain wron;J.

'Ihe ~ also states that enterin] into a settlement agreement in a

civil case is not an abuse of process. Alle;Jheny never argued that the

settlement agreement, ~.H, was an abuse of process. Instead, it was the

attenpt to prevent Ms. :Ran:io1};i1 fran testifyin], even in the face of a

Ccmni.ssion subpoena, that constituted the abuse of process. '!he cases cited

by Alle;Jheny am by '14 of the .HW st:arn for the pZ'q)OSition that it is an

abuse of process to 00stn1ct the Ccmni.ssion am other parties fran at:t.eIrptinJ

to cbtain relevant am necessat.y testi.m:my fran a witness. EZ has en;Jaged.

in such conduct.

Moreover, while the 1m admits that "Alle;Jheny has the right to gather

all the infonnatioo conc:::emin:J EZ that it can••• " (BOO, '15), it fails to

note that EZ atteupt:ed to deny that right by havin] the ooort records sealed.

As Allegheny deloonstrated in its petition to deny, the ally reason EZ coold

have wanted to have the records sealed was to prevent other parties fran

discoverin] infonnation relevant to its qualifications. '!he fact that
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Allegheny was able to obtain information before the record was sealed does

not excuse EZ 's m:iscorduct. FurtherIoore, Allegheny cannot knofrI what

additional infomation it oc:W.d have obtained if the record had not been

sealed. '!he 1m also fails to consider that EZ also obstn1cted the

camni.ssion's (as -well as Allegheny's) ability to obtain all necessary

information. An issue nust be specified.

IV. CbaracterlDefamation Issue

Allegheny also sooght a general issue to detennine the effect of the

final adjudications in the amitration prooeedin:J am the jmy trial on EZ' s

qualifications. While the HI:Q l:efers to a request for a "civil

misrepresentation" issue, the requested issue was actually~t broader.

'!he 1m denied the requested issue because "the litigation has erx:led in a

settlement to the cq::parent satisfaction of the parties••• " 1m, '13. As

Allegheny has shown with resPect to the sexual discrindnation issue, that

reasoni.n:J is both legally am factually inoorrect.

It is i.Irportant that the defamation EZ engaged in is particularly

l:e1evant to EZ' s qualifications because it was :repeatedly broadcast aver

WBZZ(FM>. P:rogranIni.n:J is clearly the central p..u:pose of a broadcast station.

'!he use of a broadcast station to defame an irxtividual is broadcast-l:e1ated

m:iscorduct. Voce~rio VetQad America. Inc., 100 FCC 2d 1607, 1611,

58 RR 2d 445, 448 (Rev. 00. 1985). Here, where the defamation was repeated

extensiVely, substantial am material questions of fact exist c::onoernin;J EZ 's

qualifications.

V. News Distortion Issue

'!he 1m l:efused to specify a news di.storti.on issue because there was

alleqedly no evidence that the statements in question \\lere part of a news

broadcast. 1m, '6. 'Ihat is an invalid reason for not specify~ an issue.

In the Policy

statement, 8YPra, 102 FCC 2d at 1213, 59 RR 2d at 825, the cemni.ssion said:
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" •••any type of prograntrti.n:J, iool'ldi.rg those types of programs
such as astrology programs, foreignl~ broadcasts, etc.,
cool.d be presented in a mamer which would nm afoul of our
exi.stin:J prdlibitions against news distortion or fraudulent
prograIlIlli.rg. "

Clearly the mi.sc:x:n:iuct in question is not prd1ibited only in formal.

newscasts.

rv. COnclusion

Accordi.n:Jly, Allegheny asks the cemnission to reverse the HtQ to

specify the basic qualifications issues against EZ requested in Allegheny's

petition to deny, am to order the Presi.di.rxJ Judge to c::xniuct a full hearin]

on these isS'leS.

Respectfully subnitted,

CChen am Berfie1d
1129 20th street, NW, SUite 507
washin;)ton, DC 20036
(202) 466-8565

Its Attomeys

Date: May 10, 1993



ATTACHMENT NO. 1

LI Z RANDOLPH
314 Pennsview Court

Pittsburgh, PA 15205

April 27, 1989

EEO Branch
FCC
1919 M. Street N.W.
Room 7218
Washington, D.C. 20544

ATTENTION: Glenn Wolfe

Dear Mr. Wolfe:

Please allow this letter serve as formal notice regarding
various acts of sex discrimination practiced by EZ
Communications, Inc., the owner and operator of WBZZ-FM (Pgh.,
PA). I am also requesting that this letter be made part of the
formal record in WBZZ's Application Renewal Request.

I am a newscaster with eleven (11) years experience. To
make my story brief, I worked for WBZZ for two (2) years, eight
(8) months. During the last two years of my tenure I was
subjected, at various times to sexist, degrading on air comments
by two male disc jockeys with whom I worked in the capacity of
News Director.

These "humorous n statements implied that I am promiscuous,
have sexually transmitted diseases, and have engaged in oral sex
with large numbers of persons.

I complained about these attacks to the jocks involved, Jim
Quinn and "Banana- Don Jefferson. I also complained at various
times to the management of WBZZ but to no avail. They, meaning
management and the jocks, were fully aware that these comments
were affecting my ability to do my job by inducing panic attacks
on the air; yet, the statements continued. In fact, after being
hospi talized for this condition, when I returned to work, not
only did the sexual comments continue, but Quinn and Banana (with
the knOWledge of management) started referring to my treatment on
the air.
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Quinn and Banana's comments were often prerecorded
meaning the "jokes" which named me specifically were
premeditated. Sworn testimony, which is enclosed, indicates that
management and the jocks thought these comments "fair" • The
enclosed evidence also shows that they targeted me because I am a
single woman. I must stress that these comments were clearly
directed at me because of my sex (female), and would not have
been considered "humorous" if directed at a man. Several
listeners who heard these themes have written to me in disgust.
One woman says, "It's difficult to imagine a man in a similar
situation", with men adding that they found the comments
misogynistic, sexist, and degrading.

The final straw in this series of ongoing discriminatory
attacks came January 22, 1988. On that date, Quinn and Banana
aired a pre-taped segment which named me specif ically. The
comment sought to convey the idea that I engage in so much oral
sex and was so proficient in that regard, that I have a tattoo on
my head which reads, "Don't pUll on my ears, I know what I'm
doing". Jim Quinn told me in advance on that day that something
about me was about to be aired. I did not hear the comment air,
but when it was played back to me afterwards, I became terribly
upset, so much that I was unable to complete my final two
newscasts. The station fired me a week later for alleged
flagrant neglect of duty. I filed and won a union grievance for
severance pay. The Arbitrator's Decision is enclosed for
reference and I ask you to incorporate it in the renewal
proceedings. WBZZ has appealed the ruling to Federal Court. A
decision is due soon.

In addition, I have filed civil litigation against EZ
Communications, Inc. alleging defamation, wrongful discharge,
intentional and negligent infliction of emotional distress, and
invasion of privacy. I have also filed a charge with the Human
Relations Commission alleging sex discrimination under
Pennsylvania law. Copies of the Complaint and charge are also
enclosed.

In defense of their misconduct, WBZZ has alleged that I am
trying to control their programming. This is not true - I am
simply trying to stand up for my rights. No one, male or female,
should. be SUbjected to, and fired for, such blatant
discrimination. The facts are that I was subjected to
premeditated, outrageous attacks which named me specifically, and
which were directed at me because I am a woman. When I protested
and said that I would not tolerate being the target of such
abuse, I was fired.
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What action can I now take to have WBZZ's License Renewal
ApplicatIon put on hold until this matter is resolved? In my
opinion and the opinion of knowledgeable persons in this
business, these comments have nothing to do with programming in
the public's· interest, convenience and necessity. Not only are
the comments discriminatory against women, but one wonders
whether they belong in -morning drive-, a time when many children
are listening. WBZZ is the station of choice for a majority of
teenagers in the Greater Pittsburgh Market. The ratings show
this. Many parents have told me that they have written the
station and the FCC about this situation. I assume these letters
are a part of the public file and will be taken into
consideration during the FCC's license renewal process.

Again, please advise as to what further action I might take.
I have enclosed the following documents for your files, which are
not for further dissemination without my prior written
authorization:

Exhibit

"B"
"CIt

Reference

January 22, 1988 letter from Samuel P. Kamin
to EZ Communication's President Alan Box and
WBZZ General Manager, Tex Meyer
Amended Civil Complaint
Pennsylvania Human Relations Commission
Complaint
Depositions: Quinn pages 38-39, 75-88, 93-93;
Jefferson pages 44-70; Meyer page 21;
Mallinger pages 140-145
Arbitrator's Decision
Press articles and letters

Thank you very much for your time and consideration.

Very truly yours,

LIZ RANDOLPH

LR:msb
Enes.
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ATTACHMENT NO.2

FCC MAIL BRANCH
~JL;,. i ..' f,C5-1og'

". • ' •• I.... " ~.

Liz Rancx,iph
314 PemJsview CCUrt
Pit.t:sburgh. Eetwsylvania 15205

Dear V.s. lB;rloJph:

Signed a
A.. - Y
'Y1atled By

---

.-.

This refem to your letter eX Apdl 71. 1989 am ai:&equent tel"."".
conversatiCJ?s J.nfcmning the CcmnisB:fI:n that~ hDe'msi a sex.
discrimination <:cq)laint with tbe Pem1syl~.Jkren Ralatia:B QmrjM10n m3.
a civil suit. with the Court of ca::nan Pleas of Allegheny Cbmty, PemJsylvama.
against. EZ Ca:mu.mications, Inc., licerr..ee of Station WBZZ-Ft~, Pictsburgh.
!?e.."lIW.1'lvania•

Init.ially, it appea...-s chat you cock the propar cow:se of action by f'lJ1D1~
complaint wich the ?eD1'1:;ylvania. Hlmm Re1atjQQs CCI:Ini::&icn an:! t..~ OJurt of
Comnon Pleas. The Ccmn:ission and t...~ C).lal~t Q;>porC.11Ut:y Q:mr!isaion
(EEOC) does share durisdiction rega..z:ding scme aspecm of equal er:p~'UI!Ilt

opportunities in broedc:ast:ing. RJwever, pursuant. to theM~ of
understarJding between tbe Federal. camumicatias Q:r:mjssi.cn arJd F.gual
Employment epport.un:it.y CCrm1issi.oo, 70 FCC 2d 2320 (1978), the cemmmion doEs
not duplicate the fact.-finding functions of agencies SlCi.'1. as EEOC or t:he
courts. Thus. it is the Commission's policy t.o refer cases involvin;;t
complaints of discrimination to t.hcEe agencies wich aut.b:ri.ty to enfo%:Ce .!ale
~rohibiting such discrimiDation. Under Title VII of t.he Civil. Rights Jo,Ct. tbe
(EEOC)' has the resparsil:)llity for investigating carplaints of iDdiWiual
discriminaiton and seeking relief for aggre±ved parties. The Q:mpfsfm does.
of ccu..."Se, take,cogn1unce of any final d!rennfnstka made by an~ or
scutt involvJ.nq a licensee. Acc:O~. when a final deeermfnal:!a1 bas been
rendered by the EEcx: arD./or CXAJ:rtS with :respect to~ e:atp1afn t:, please . "
notify us and we, ,will take wbaterer action Js deexed appcopdace at that t1D:e.

The CClnniEioa does bave the xes;. Rtmbllity,~ of reviewing' a
boradc:aster's overall perforDm:!ce. to detezmi.ne whether it ba3 uede masormble r
good faith efforts tQ serve the needs ani .interests of the puhJ ic wi.t.hin the ,
station.·s service 'area. Accord1ng'ly# the Camri-nn wllJ. ca:efully review t:be ,
operatiCX2S of WBZZ-FM. during the p:roo*s;rq of,ita C'PlkatJcn :fer recewal
which will' begin ~in'Dec:eaber 1990. If it. is yoUr mtent:f.cn to me a pet1dm
co deny an application for renewal of a b:roadcast liamsa or an infmmal
cbjection. section 73.3584 of the CO!!missian's Rules specifies that. to be
timely, a petition to deny m1St be filed by cbs last day fOr f:f.1Jng a l'lUtually
exclusive application. '!'hat dat.e,.tor Station ~'mzz (PM) is J4mua.ty 1. 1990. A
pet.ition mJSt also present. factual allegat.ions SJPPQrtEd by affidavi.ts of
perscns with persalal Jcno..rledge of the facts alle;;rEd to sbJw that: the grant of
ct1e renewal of the applicadcn 1NOUld be prina. facie iDconsi.e;t:cnt: '.-lith our
rules. Should the petition raise substantial and mate:ial. ~tiOrB of fact,



. . ...
ThaDk-yoU.for your letter to the QDnisicm•. It will be x:1at8l with em:'
cmf1dendal BEl) broadcast licensee fi18J. I tna tbat th:ts hils 1:eeD
resvmsive. Sbould you have _dditional~. pl.E! c:aJJ. us at (202)
632-1069.·· .

Sincerely,

Glenn A. Wolfe
Cl".i.ef. EEO Branch
Enforcement Divisicn
Mass Mella EUrea1

. ';p'

..~ ---.
Iz/q\2eD/~ph

(fhi...

."



I, SUsie cruz, do hereby certify that on the 10th day of May 1993, a

CXJPY of the foregoirg "AR>lica.tion for Review" was sent first-class mail,

postage prepaid to the followi.rg:

Paulette Y. raden" Fsq. *
Robert A. zauner, Fsq.
Hearirg Brarrh
Federal CctTmmi.ca.tioos cemni.ssion
2025 M street, N.W., Roan 7212
Washington, D.C. 20554

Rainer K. Kraus, Esq.
Hel:t:lert D. Miller, Esq.
Kot:een & Naftalin
1150 Connecticut Avenue, NW
SUite 1000
Washington, DC 20036

COlmse1 for' EZ Camunica.tians, Inc.

~/~
SUsie cruz

*HAND-DELIVERED


